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Pedestrians/Motor Vehicdle Accidents

ecently, there has been a rise in the

number of pedestrian/motor vehicle acci-

dents in the Seattle area. Washington
State law has strictly defined the duties of pe-
destrians crossing roadways. The duties of a pe-
destrian vary depending on the pedestrian’s lo-
cation on the roadway and the control signals
present at that location.

Too often we, as pedestrians, are in a rush to
get to our intended destination, especially in
downtown Seattle. What happens if you are in a
rush, walking downtown, and you quickly step
out into the street at a marked crosswalk, that
is or is not regulated by a traffic control signal,
and you are hit by a car? Who is at fault? Ac-
cording to RCW 46.61.235(2), “No pedestrian or
bicycle shall suddenly leave a curb or other
place of safety and walk, run, or otherwise move
into the path of a vehicle which is so close that
it is impossible for the driver to stop.” As you
can see by this law, there are many situations

where the pedestrian, not the driver of the
vehicle, would be found at fault.

What is a pedestrian’s duty if there isn’t
a marked crosswalk and the pedestrian is
not at an intersection? According to RCW
46.61.240(1), “Every pedestrian crossing a
roadway at any point other than within a
marked crosswalk or within an unmarked
crosswalk at an intersection shall yield
the right of way to all vehicles upon the
roadway.”

Walking outside of a marked crosswalk,
or diagonally across an unmarked intersec-
tion, otherwise known as “J-walking” is
strictly prohibited under RCW 46.61.240(4)
and (5). The laws states, “no pedestrian
shall cross a roadway intersection diago-
nally unless authorized by official traffic-
control devices” and “between adjacent in-
tersections at which traffic-control signals

continued on page 3
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Medical Liens - Not Always
Complete Protection

ny health-care provider
treating a patient with
traumatic injury due to the

fault of a negligent tortfeasor may
file a lien in the county where
treatment was provided in order to
protect against a settlement taking
place without the provider receiv-
ing payment for services rendered.
However, filing a lien may not al-
ways guarantee complete protec-
tion for the health-care practitio-
ner, and in some cases may not be
effective at all.

First, although RCW 60.44.010
provides for the filing of a lien, it
also states that “all the said liens
for service rendered to any one per-
son as a result of any one accident
or event shall not exceed 25% of the
amount of an award, verdict, re-
port, decision, decree, judgment or
settlement.” This situation can crop
up when a tort victim has incurred
significant expenses from many
health-care providers and yet does
not fully recover for his medical ex-
penses because of liability problems
or preexisting injuries. In those
situations a jury, arbitrator, or in-
surance adjuster may determine
that, because of comparative negli-
gence or preexisting conditions,
much of the medical treatment was
not reasonable or necessary or is
not the re-
sponsibil-
ity of
the tort
victim.
This
usu-
ally
occurs
when
there
are
many

health-care practitioners seeking
payment of bills that are far in ex-
cess of 25% of the recovery. In such
a case, all practitioners only receive
a pro rata portion of the 25% of the
recovery. Then the practitioner
must look to their own contractual
agreement with the tort victim to
obtain a complete payment of their
outstanding balance for services
rendered.

Another situation which can
arise, and which is difficult to pro-
tect against, is when a tortfeasor’s
insurance company sends a settle-
ment check directly to the tort vic-
tim and patient, also naming the
health-care practitioner on the
check as a payee. Although it does
not happen often, if temptation gets
the better of the patient and they
forge the endorsement of the
health-care practitioner, the insur-
ance company and tortfeasor’s re-
sponsibility to pay for the health
care caused by the tortfeasor’s neg-
ligence is discharged under the law,
since they attempted to pay but
were prevented by the patient’s
cashing of the check. Although the
health-care practitioner did not get
any of the money, the lien is not en-
forceable because the insurance
company did make a check payable
to the health-care practitioner pro-
tected by the lien. The only re-
course in such a situation is for the
health-care practitioner to proceed
against their patient and/or report
the crime and seek restitution.

In the case of a patient being the
victim of a negligent uninsured
tortfeasor, a health-care practitio-
ner lien is not effective against the
insurance company for the patient
who is making an uninsured motor-
ist claim. As the statute clearly
states, the health-care practitioner

“shall have a lien upon any claim,
right of action or money to which
such person is entitled against any
tortfeasor and /or insurer of such
tortfeasor for the value of such ser-
vice.” Thus, although uninsured
motorist coverage protects the tort
victim, any lien filed would be ef-
fective only against the tortfeasor,
who is unlikely to have many as-
sets against which to proceed, and
because there is no insurance com-
pany for that tortfeasor there is
not much point in filing a lien
against them.

Finally, a question arises regard-
ing enforcement of a lien more than
one year after settlement, although
within one year of refiling the lien.
This factual scenario can occur
when a settlement takes place but
the health-care practitioner does
not learn of the settlement until af-
ter refiling a lien. Although there is
no case law on point, some insur-
ance attorneys have raised the is-
sue claiming that RCW 60.44.060
only allows a first lien to be en-
forced within one year after the fil-
ing of such lien. Some insurers now
resist paying any lien that is
sought to be enforced more than
one year after a settlement, even
when the lien has been refiled be-
fore one year has elapsed from the
first filing. The issue will likely re-
volve around whether the lien can
be considered the same lien after it
is refiled, or whether each filing
creates a new lien which must be
enforced within one year. Although
there is no appellate law on this
subject, it is a wise idea to be
aware, through discussions with
your patient or his attorney, of the
course of settlement discussions
and resolution of the tort claim by
your patient.
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Injuries at Sea

o you have patients who
sustained injuries while
working as a seaman? Did

you know that the vessel owner is
responsible for paying for treat-
ment? The law of maritime injuries
is a unique and interesting area.
An injured seaman is entitled to
benefits under the Jones Act and/or
general maritime law. Once it is
proven that the person is a seaman,
the seaman is typically entitled to
maintenance, cure and unearned
wages. Maintenance is payment to
a seaman for the cost of his room
and board, payable when he be-
comes injured until he/she reaches
the point of maximum cure. This is
a daily living allowance, but not

Visit our Web site: www.glpattorneys.com

ries. Cure means medical care. The
vessel owners are required to pay
for the injured seaman’s medical
bills up to the point where his or her
condition reaches maximum medical
improvement. Both of these benefits
are paid while the injured seaman is
receiving treatment.

The seaman is entitled to make
additional claims for damages un-
der general maritime law if the
vessel was unseaworthy or, under
the Jones Act, under a negligence
theory against the employer. The
seaman can make a claim for typi-
cal damages for lost income, past
and future; pain and suffering; and
the nature and extent of their inju-
ries. The interesting aspect of neg-

ligence claims in maritime }aw is
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that the seaman only needs to
prove that the vessel owner was
just the slightest degree negligent.
This is a lower standard than typi-
cal tort cases such as for motor ve-
hicle accidents.

Many issues may arise in a
maritime case. Sometimes the ves-
sel owner does not offer mainte-
nance and cure as required. Some-
times the vessel owner will discon-
tinue paying maintenance and cure
after determination by a doctor of
their choice that the seaman has
reached maximum medical cure. In
these scenarios, a seaman would be
served by speaking to a maritime
attorney regarding their rights and
to determine whether they have a

claim for additional damages.

Pedestrians/Motor Vehicle Accidents, continued from page 1

are in operation pedestrians shall
not cross at any place except in a
marked crosswalk.” This law in-
vokes a monetary penalty to pedes-
trians who are caught J-walking. If
an accident involving a vehicle oc-
curs while the pedestrian is in viola-
tion of this law, the pedestrian may
be found at fault for the accident.

What happens if you get hit by a
vehicle? Is there insurance to cover
you for your injuries? Yes, if the
driver of the at-fault vehicle has
Personal Injury Protection (PIP) in-
surance coverage on his/her vehicle,
the injured party may use the

driver’s PIP insurance to pay the
medical bills related to injuries
they sustained in the pedestrian/
motor vehicle accident. Using the
driver’s insurance can be compli-
cated and will inevitably create a
complex dichotomy between the
driver’s insurance company and the
injured pedestrian. Caution should
be used when determining whether
to use the at-fault driver’s PIP in-
surance.

While Washington State has sev-
eral laws to protect pedestrians in
the event they are involved in an
accident with a vehicle, there are

also laws that pedestrians must
abide by as well. Pedestrian acci-
dents involving motor vehicles can
be complicated. If you find that
your patient has
been injured in
a pedestrian/
motor vehicle
accident, a
referral to a
reputable
personal in-
jury attorney
should be
made imme-
diately.
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